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3meer / ORDER

Per A. Mohan Alankamony, AM:-

These appeals by the assessee are directed against the
common order passed by the learned Commissioner of Income
Tax (Appeals)-17, Chennai dated 15.12.2015 in ITA Nos.94/09-
10 & 924/13-14/CIT(A)-17 for the assessment years 2007-08 &

2010-11 respectively passed U/s.250(6) r.w.s. 143(3) of the Act.
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2.  The appeals were filed by the assessee with a delay of 30
days. The Ld. AR submitted that the assessee is a non-profit,
charitable institution functioning with limited staff and the matter
could not be attended to by the committee in time. Therefore the
Ld. AR pleaded that the delay may be condoned. The Ld. DR
strongly objected to the submission of the Ld. AR. After hearing
both sides, we are of the considered view that the delay of 30
days in filing the appeals requires to be condoned because of the
genuine constraint faced by the assessee. Therefore we hereby

condone the delay and proceed to hear the appeals on merits.

3. The assessee has raised several identical grounds in its
appeals however the crux of the issue is that the Ld.CIT(A) has
erred in confirming the order of the Ld.AO who had disallowed the
assessee’s claim of depreciation because the assessee is a
charitable institution and the entire cost of the asset paid has been

allowed as application of fund.

4, The brief facts of the case are that the assessee is a trust
registered U/s.12A(a) of the Act, filed its return of income for the
assessment years 2007-08 & 2010-11 on 31.10.2007 &

20.09.2010 declaring gross receipts of Rs.75,52,093/- and
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Rs.71,69,585/- respectively admitting total income as Rs.Nil for
both the assessment years after claiming exemption U/s.11 of the
Act. The case was selected for scrutiny and notice U/s. 143(2) of
the Act was issued on 13.06.2008 & 20.09.2011 and finally the
assessment order was passed U/s.143(3) of the Act on
11.12.2009 & 25.03.2013 wherein the Ld.AO withdrew the benefit
of deduction U/s.11 of the Act. However on appeal the Ld.CIT(A)
granted the benefit of deduction U/s.11 of the Act by holding the
assessee to be charitable institution. However he disallowed the
claim of depreciation amounting to Rs.7,03,715/- & Rs.3,61,571/-
for the assessment years 2007-08 & 2010-11 respectively
because the entire cost of the asset paid was allowed as
application of fund. The assessee aggrieved by the order of the
Ld.CIT(A) for having denied the benefit of depreciation is now on

appeal before us for both the assessment years.

5. At the outset as pointed out by the Ld.AR we find that the
issue is decided in favour of the assessee by the Hon’ble Apex
Court in the case CIT vs. Rajasthan & Gujarati Charitable
Foundation, Pune reported in 89 taxmann.com 127 wherein it was
held that the charitable institution eligible for the benefit of Section

11 of the Act and where the cost of the asset paid and allowed as



4 ITA No.1882 & 1883/CHNY/2017

application of fund would be entitled to avail the claim of
depreciation for arriving at its net income. The Ld.DR though
vehemently argued in support of the orders of the Ld.Revenue
Authorities could not deny the fact that the issue is covered by the
decision of the Hon'ble Apex Court in the decision cited supra.
After hearing both sides, respectfully following the decision of the
Hon’ble Apex Court cited herein above by the Ld.AR, we hereby
direct the Ld.AO to grant the benefit of depreciation to the

assessee while arriving at its net income.

6. In the result, both the appeals filed by the assessee are

allowed.

Order pronounced on the 06™ March, 2018 at Chennai.
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